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was timing of the shots fired on the Lattimore road side of the river, who fired them, and how 

they coincided with the bullet that hit Ms. Smith resulting in her death. 

The 911 calls, of which there were several, some made from the Smith residence prior to 

the shooting of Ms. Smith and some following, and the CAD logs would have provided the 

defense the ability to further explore or challenge the time frame argued by the State. In addition 

to that, Sgt. Davis's police report identified Officer Healy as one of the first officers on the scene 

at the Smith residence. Mr. Butler interviewed Officer Healy midway through the trial after 

learning he had been at the Smith residence. In the transcripts of that interview provided to this 

Court by the defense, Officer Healy stated that he and Sgt. Davis arrived at the residence first, 

before paramedics. He stated that he and Sgt. Davis moved Ms. Smith from the back of the 

house to the front because he could hear bullets flying overhead. He further stated that after 

paramedics arrived and took over the care of Ms. Smith, that he and Sgt. Davis drove in his 

police vehicle to the river on the Smith residence/Gadwa road side. From there, he stated that 

they could see four or five people down at the river shooting and that he directed Deputy Harris 

to the Lattimore road location. Mr. Butler interviewed Sgt. Davis, who did not recollect the 

events as Officer Healy did. 

However, as the Court has noted throughout, the question of whether the State violated 

the discovery rules and that such discovery violations were material is not the sole inquiry. The 

defendant cannot be required to choose between his right to a speedy trial and his right to have 

adequate time to prepare a defense. In this case, however, Zylstra was not up against the 

expiration of his speedy trial rights. Indeed, during oral argument on this motion, defense 

counsel noted that when this Court offered the defense a continuance when it made its 8.3 

motion prior to the jury being sworn, the defense withdrew that motion because "the Court 

tipped its hand" as to what it considered the appropriate remedy. Indeed, based upon its analysis 

of the state of the law at the time of trial, the Court considered the appropriate remedy to be a 

continuance, given both that the jury had not yet been sworn and the defendant's speedy trial 

time had not yet run. The defense withdrew its dismissal motion, stating that it was "ready to 

go" to trial and that the defendant had gone to great lengths to ensure his availability on the date 

set for trial. The defense stated that moving the trial to a later date in January, as the Court 

suggested might be the remedy, would wreak havoc in the defendant's life and that his life had 

effectively been on hold during the years from the time of filing the information to the date of 
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trial. 

While all of those considerations regarding the defense's assessment of whether or not to 

request a continuance are reasonable ones, they are not the same as assessing whether the 

defendant's appropriate remedy would be a continuance in order to ensure the preservation of his 

rights to trial 5. The fact that the defense did not like its remedy doesn't change the fact that there 

was one. In State v. Brush, 32 Wash.App. 445,456 (Div. 3 1982), the Court of Appeals, faced 

with a similar issue, held "The appropriate remedy would have been to object and request a 

continuance or a delay of the trial ... Because the available remedy was the granting of a 

continuance and since defense counsel did not move for such a continuance, the prosecutor's 

noncompliance with the discovery rule was not prejudicial error." 

At multiple points during the trial, the defense suggested it would be making motions 

under CrR 4.7 and/or 8.3. The defense suggested it would request time during trial to prepare 

such motions, which the Court indicated it would likely grant. No such request came; indeed, 

the defense made no motions following the prosecution resting its case. The Court has found no 

cases in Washington that analyze the bringing of CrR 4.7 or 8.3 motions following trial and 

conviction. It's not clear that either motion can be properly brought post-conviction, although 

the Court notes that CrR 4.7 motions may be brought "during the course of proceedings." The 

State objects to the motions being brought at this stage of the case, arguing that this Court is 

divested of its authority to act under either of these rules post-conviction. The Court need not 

decide this issue; it does, however, note that nothing prevented the defense from making either 

motion during the course of the trial, prior to it being submitted to the jury, and it chose not to do 

so. Whether the defense chose not to do so for strategic reasons or as a result of a misreading of 

the rules, the fact remains that a 4. 7 motion during trial would have been likely to result in the 

Court granting the defense a continuance and additional time to prepare because that would have 

been the appropriate remedy. Had the defendant been up against the running of speedy trial, 

5 The defendant is entitled to have defense counsel that has thoroughly prepared and investigated the case. Had 
defense counsel elected to take a continuance, Zylstra's counsel would have had time to review the late produced 
material. The choice not to take the continuance may have been a strategic one, but that does not entitle Zylstra to 
now obtain a dismissal when alternative remedies were not taken. To do so would create an incentive for defendants 
to withhold objections and refuse remedies provided under the law and "lie in wait" to later seek dismissal. Such a 
result is obviously not contemplated by the concepts of preservation of error and timely objections. The requirement 
that parties must see objections at the time they arise and then object and preserve those objections exists to ensure 
that the Cou1t and the opposing parties have the oppo1tunity to respond and, if necessary, cure the error. 
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dismissal may well have been the appropriate remedy. He wasn't. 

Thus, the Court must deny the defendant's CrR 4.7 and 8.3 Motions to Dismiss. In doing 

so, this Court in no way excuses the State's handling of this case. There is no excuse for the 

repeated discovery failures on the pait of the State, regardless of whether the failure is the failure 

of the police or the Prosecutor's office. Unfortunately, the defense failed to avail itself of the 

appropriate remedy during trial and, therefore, the Comi concludes it cannot provide the relief 

the defense now seeks. 

THEREFORE, THE MOTIONS TO DISMISS UNDER CrR 4.7 AND 8.3 ARE 

DENIED. 

IT IS SO ORDERED. 

Dated this 30th day of January, 2017, 

~~ 
Whatcom County Superior Court 
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